The wide dissemination of sustainable development in international law has generated con- 
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EJIL 23 (2012), 377-400 its way into an ever increasing number of international legal instruments. Promoted by the United Nations, it is central to a vast number of Resolutions, Declarations, Conventions, and international judicial decisions. Sustainable development unsurprisingly interests international lawyers, but the uncertainty surrounding its nature also sparks their perplexity. Its most cited definition is that of the World Commission on Environment and Development (WCED), known as the Brundtland Commission, in its landmark report for the dissemination of the concept, which posits it as development that 'meets the needs of the present without compromising the ability of future generations to meet their own needs'.
2 Though symbolic, this definition remains relatively unhelpful when it comes to providing clues for the legal characterization of the notion. Coupled with its multifaceted nature -its texture will inevitably vary according to who makes use of it and for what purpose -academic commentators have dealt with the legal nature of sustainable development with either scepticism or suspicion.
For some, the answer to the question of its relationship to the law is straightforward: sustainable development does not belong to law; it may be an important philosophical or political objective, but it is not a legal one.
3 Its connection with the law is restricted to the fact that it may contribute to law formation. As a political objective, it will exert an impact on international negotiations, and as such may influence the content of the law while remaining separate from it. Others avoid the issue of ascertaining the legal nature of sustainable development by pointing to its lack of relevance. Beyond its potential characterization as an international legal norm, these commentators argue that a more relevant and fruitful approach is to concentrate, not on the legal nature of sustainable development itself, but on the various principles essential to its realization which aggregate themselves around this 'conceptual matrix'. 4 A variant of this approach is to consider sustainable development, not as a legal principle, but as a new branch of international law altogether. 5 A last trend that has received considerable support is Lowe's analysis of sustainable development as an interstitial norm, whereby the concept's legal relevance is to be found in the pull it exerts on the judicial reasoning process. 6 This study aims to revisit sustainable development's normativity. The pull it exerts on the judicial reasoning process, and in the interpretative process generally, is indeed significant and will be explored (4), but above and beyond its interpretive functions it is argued that sustainable development, in its current shape, does fit within traditional categories of normativity, and this contribution seeks to show how it operates as a
B Sustainable Development = (Intergenerational Equity + Intragenerational Equity) × Integration
A synthesis of these core documents shows that the meaning of 'sustainable development' can be reduced to the combination of two principles that can be seen as axiomatic to understanding sustainable development: intergenerational and intragenerational equity. Intergenerational equity 14 refers to the first dimension of the proposition and relates to the adjective 'sustainable'. This principle is at the core of the Brundtland Report's definition and is also included in principle 3 of the Rio Declaration. It posits that in their development choices states must preserve the environmental capital they hold in trust for future generations and ensure that it is transmitted in conditions equivalent to those in which it was received. In other words, environmental preservation is necessary to ensure equity between generations; without it, the 'sustainability' of development cannot be ensured. Intragenerational equity 15 refers for its part to the second dimension of the expression, the 'development' part, and requires equity in the distribution of the outcomes of development within one generation as much internally (within one national society) as internationally (between developed and developing states). However, it is only when they are read together that these two principles confer on the expression 'sustainable development' its specificity. Development will be sustainable only when both intergenerational (environmental protection) and intragenerational (fair economic and social development) equity are guaranteed, and this is to be achieved through their integration. This requirement is particularly well illustrated in principle 4 of the Rio Declaration which 12 See www.uncsd2012.org/rio20/index.php?menu=61 (accessed on 8 July 2011). 13 See infra sect. 2. 14 See, e.g., Brown Weiss, 'Implementing Intergenerational Equity', in M. Fitzmaurice et al. (eds) provides, '[i]n order to achieve sustainable development, environmental protection shall constitute an integral part of the development process and cannot be considered in isolation from it'. Reconciliation of environmental protection and economic and social development, through their integration, is commonly seen as the core philosophy underlying the concept. 16 For some, integration is neither more nor less than sustainable development itself.
17 However, to equate sustainable development with the principle of integration would be unduly restrictive. Sustainable development is an objective that the International Community must strive to achieve, whereas the integration of environmental protection and economic and social development is not. Rather, it is the means by which sustainable development will be achieved. Hence, rather than being sustainable development, the principle of integration is the key technique for its realization.
C Connected Standards and Principles
Beyond these essential components of sustainable development, a vast array of legal standards and principles is further closely connected to its realization. When implemented, these participate in the integration of environmental protection and economic and social development, and thus help to achieve sustainable development. Some derive from the principle of intergenerational equity, and others from intragenerational equity. Important standards for the achievement of sustainable development inspired by intragenerational equity include the principle of common but differentiated responsibilities, according to which, in view of their particular contribution to the degradation of the environment, developed countries have a shared but heavier responsibility in working towards sustainable development. 18 This concretely translates into differential treatments and differentiated legal commitments, with developed countries endorsing heavier sustainable development commitments than developing countries. Developed countries are also to carry out technology and financial transfers in favour of developing countries to support their sustainable development efforts. Such measures find expression in the Rio Declaration, 19 as well as in various sustainable development treaty regimes. For example, the 1992 Framework Convention on Climate Change (UNFCCC) fully endorses the principle of common but differentiated responsibilities. 20 The treaty regime it sets up is wholly based on a duality of norms according to the Contracting Parties' development level, and developed parties specifically commit to financial and technology transfers in favour of developing parties.
21
Intergenerational equity for its part informs the principles of the sustainable use of 16 See Boyle and Freestone, 'Introduction', in Boyle and Freestone, supra note 6, [10] [11] [12] Fitzmaurice, 'International Protection of the Environment', 293 Recueil des Cours (2001) 19 See supra note 10, Principles 7, 9, 11, 5, and 6. 20 See UNFCCC Arts 3(1) and 4(1), New York 1992, 1771 UNTS 107. See also Art. 7 of the Kyoto Protocol, Kyoto, 1997 , 2303 . 21 See UNFCCC, supra note 20, Art. 4(3) and Art. 11(2)(b) of the Kyoto Protocol, supra note 20.
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EJIL 23 (2012), 377-400 natural resources, of prevention and precaution, of environmental impact assessment, and of access to information and participation in the decision-making process. These are all reflected in the Rio Declaration, 22 but also find expression in various treaty regimes closely connected with sustainable development, such as the 1992 Convention on Biological Diversity, the 1998 Aarhus Convention, and the 1991 Espoo Convention. However, any list of principles and standards that needs to be respected in order to achieve sustainable development cannot be exhaustive. This is because of the concept's intrinsically evolutive nature.
D Intrinsically Evolutive Nature
Sustainable development is not a static concept, and what needs to be done to achieve it evolves according to circumstances, and in particular according to the time, the area, or the subjects concerned. What is sustainable development will vary in time, as sustainable development is not immune to social, environmental, or scientific evolutions. The range of standards and principles that need to be respected in order to achieve sustainable development depends on these evolutions and needs to adapt accordingly. Such temporal variability of the content of sustainable development is also an implicit requirement of the principle of intergenerational equity, which by its nature demands the adoption of a long-term perspective. Sustainable development hence inherently varies ratione temporis. What it requires will also depend on the characteristics of the state concerned, and particularly its financial and technological capabilities. As noted earlier, intragenerational equity implies common but differentiated responsibilities in the pursuit of sustainable development, as well as a modulation of commitments based on states' capabilities and levels of development. The standards that need to be respected in the pursuit of sustainable development will thus vary according to to whom they apply, and the same level of commitment as that of a developed state will not be required of a developing one. Accordingly, some principles informing the content of sustainable development may be applicable only in certain contexts and to certain subjects. For example, it might be inappropriate to expect a developing country to abide by the precautionary principle to the same extent as a developed state, or to commit to financial and technology transfers. The contents of sustainable development thus vary ratione personae. They also vary ratione materiae. Whereas forest or fisheries management will primarily require respect for the principle of sustainable use of natural resources, a railway development project will call for an environmental impact assessment, respect for the principle of prevention, as well as the information and participation of the public in the decision-making process. Depending on the area or type of activity concerned, some standards seen as necessary to achieve sustainable development will thus apply in priority, where others will have only a secondary impact. This variability of the standards making up sustainable development means that variability is inherent in the concept itself. Because it is intrinsically evolutive its contents are difficult, if not impossible, to identify strictly. Such malleability has understandably generated criticism. The vagueness of the concept and the impossibility of precisely defining it or clearly identifying its component parts have led some to conclude that it is empty of substance or incapable of legal classification. However, it is argued that the evolutive nature of sustainable development, rather than being a weakness, represents the strength of the concept. To be able to function, the contents of sustainable development must evolve, the specificities of each situation and each set of circumstances must be taken into account, and this inherent malleability is not an obstacle to sustainable development's legal classification.
The Legal Nature of Sustainable Development
Sustainable development's legal nature is dependent upon two preconditions: its legal scope and its penetration into one of the recognized sources of international law. There is little disagreement that a proposition can be of a legal nature only if it is formulated so as to have legal effects or, in other words, that it is legal in scope. For Virally, a proposition will have legal scope when it is formulated 'with the intention to modify . . . elements of the existing legal order, or . . . that its implementation effectively achieves this result'.
23 From this standpoint, sustainable development as a proposition is clearly legal in scope. The Rio Declaration -the structuring reference for sustainable development -is formulated in terms of rights and obligations and uses prescriptive language throughout. This also applies to a large proportion of binding and non-binding documents which include a proposition relating to sustainable development.
24
Such propositions are mostly formulated with the intention of producing legal effects within the international legal order. However, the legal scope of a proposition, in and of itself, is not sufficient to make it law. The proposition must also be recognized as binding, it must be a valid rule of law, and, traditionally, a rule will be recognized as valid only if it emanates from one of the sources of international law, notably conventions, custom, and general principles of law.
25 Only then will it be recognized as a positive norm of international law. So the question that needs to be answered is whether propositions relating to sustainable development have penetrated these sources of international law and have given rise to valid rules of law. Declarations of states, resolutions of international organizations, programmes of action, and codes of conduct. 26 To the extent that these various instruments are not recognized as among the formal sources of international law, they are incapable, in and of themselves, of giving rise to a valid legal rule relating to sustainable development, irrespective of the legal strength of their formulation.
A Sustainable Development and Written International Law
27 But sustainable development also finds expression in a far from negligible number of international treaties. It is included in over 300 conventions, and a brief survey of these is revealing from the point of view of the categories of conventions at stake, the location of the proposition relating to sustainable development, and the function attributed to it. References to sustainable development can indeed be found in 112 multilateral treaties, roughly 30 of which are aimed at universal participation.
28 This points to a certain level of consensus among the international community concerning the relevance of sustainable development for international law. But what is particularly significant about the inclusion of sustainable development in conventional law is the location of this inclusion. A common impression among international lawyers is that even though sustainable development receives recognition in a great number of treaties, this recognition is of little legal significance since such references are mainly confined to the preamble, which is not binding. However an empirical analysis shows that 207 of these references are to be found in the operative part of the conventions which is technically binding on the parties. Closer study further reveals that for the most part sustainable development is referred to as an objective that contracting parties must strive to achieve, occasionally with an indication of the types of measures to be undertaken to that effect. 29 Clearly, then, sustainable development has widely penetrated treaty law. However, unlike in non-binding instruments such as the Rio Declaration, the formulation of provisions relating to sustainable development in formally binding international treaties can be rather flexible. The wording can be vague and imprecise, characterized by the use of the conditional, and the provisions are often closer to setting out an incentive than purporting to be strictly constraining. For some, because of their softness, such provisions would be incapable of giving rise to valid rules of international law.
30
However the softness of the obligation set out in a treaty provision should not be an obstacle to its validity and binding legal nature. For Weil the 'caractère imprécis ou peu contraignant de certaines dispositions insérées dans des traités ... n'a rien à voir avec celle de leur caractère juridique'. 31 He also argues that the many conventional provisions that set out an incentive, such as those where parties commit to 'strive to' or 'promote', are 26 For an overview see V. Barral, 'Le développement durable en droit international: Essai sur les incidences juridiques d'un concept évolutif ' (PhD thesis on file at the EUI, Florence). 27 Although they may still contribute to the formation of custom. 28 Data set on file with the author. 29 See infra sect. 3A. 30 See, e.g., Baxter, 'International Law "In Her Infinite Variety" ', 29 ICLQ (1980) Following this line of thought, the softness of the provisions relating to sustainable development does not bar them from being valid normative propositions; rather, it just increases the margin of appreciation of the contracting parties in the execution of their obligations. 33 Certainly, in most cases conventional provisions relating to sustainable development are too soft to impose an obligation on states to develop sustainably. 34 But they may still impose an obligation on states to 'strive to achieve' or 'promote' sustainable development. Such an obligation, an obligation of means, 35 far from being deprived of normative character, is just a norm with a different object: not one that requests a result to be achieved, but only means to be put in place to try to achieve that result. Such conventional provisions can clearly grant sustainable development its normativity. The relative effect of treaties however means that any conventional provision relating to sustainable development will, in principle, be binding only on the parties to that agreement. In order to ascertain whether sustainable development benefits from a general normative reach, it must find reflection in customary international law.
B Sustainable Development and Customary International Law
Academic objection to the existence of a general rule of customary international law relating to sustainable development has been fierce, and is based on a variety of arguments. If some see enough evidence of opinio juris and state practice to prove the existence of a customary rule, be it a very abstract and general one that requires case by case concretization, 36 others avoid this difficult question by emphasizing that the relevance of sustainable development is to be found elsewhere than in its legal nature, 37 and notably in the influence it exerts on international law as a new branch of that discipline. 38 Yet another stream of commentary denies that sustainable development has reached the stage of being a customary norm, or is even capable of that. 39 The most powerful objection to sustainable development's customary status has been articulated by Lowe, for whom 'there is, in the catalogue of treaty provisions, declarations and so on that use the term "sustainable development", a lack of clear evidence that the authors regarded the concept as having the force of a rule or principle of customary international law'. 40 And that is because 'the concept of sustainable development 32 See Weil, 'Vers une normativité relative en droit international? ', 82 RGDIP (1982) 41 Lowe reaches this conclusion because treaty and other provisions relating to sustainable development lack fundamentally normcreating character and cannot, as such, form the basis of a general rule of international law. In his view only a formula such as 'states must develop sustainably' would have this character. 42 It is apparent from the foregoing that when commentators assess sustainable development's customary nature they look for an answer to the question: Is there a general obligation to develop sustainably? And certainly the answer is no. The flexible formulations relating to sustainable development mean that evidence of opinio juris and state practice of an obligation to develop sustainably is impossible to ascertain. However, to conclude that there is no such general obligation does not mean that sustainable development does not find reflection in custom. Such customary character can indeed flow from a positive answer to a different question: is there an obligation to implement measures aimed at achieving sustainable development? Or is there a general obligation to promote sustainable development? A positive answer to these questions would affect only the normative category (obligations of means rather than of result) sustainable development belongs to, not its normative nature.
The international lawyer searching for the customary nature of a legal proposition naturally turns to case law for support, as judicial assertions, in ensuring the law's foreseeability, offer a degree of security for legal subjects. Judicial assertions thus radiate well beyond the parties to the case, 43 and because the existence of custom is so difficult to prove, the authority of judicial decisions is even more pronounced with respect to customary international law. 44 But because of the special authority given to their assertions, international judges are also careful not to acknowledge the existence of custom too readily. For them to maintain their authority, their decisions must remain acceptable to the states. This caution exercised by international judges applies equally for sustainable development's potentially customary nature. Although the relevance for international law of sustainable development has been acknowledged by judicial or arbitral decisions, judges and arbitrators have not gone so far as to clearly recognize its customary nature, although they came close to it on one occasion. In the ShrimpTurtle case the WTO's Appellate Body recognized the relevance of sustainable development for solving the dispute, and even drew specific legal consequences from it, but fell short of a customary recognition. 45 The legal implications of sustainable development were drawn in a strictly conventional capacity, because of the inclusion of that objective in the WTO Agreement's preamble. Crucially, the ICJ recognized the significance of sustainable development independently of its inclusion in a treaty. It did so for the 41 Ibid., at 23. 42 Ibid., at 25. 43 As confirmed by Art. 38 (1) first time in the Gabčíkovo-Nagymaros case, where it decided that since the economic treaty between Hungary and Slovakia was still in force, it had to be implemented. But current norms of international environmental law had to be taken into consideration by the parties in doing so, because of the need to reconcile economic development with environmental protection, which the Court thought was 'aptly expressed in the concept of sustainable development'. 46 In the Pulp Mills case 47 the Court made some limited but interesting comments on the legal implications of sustainable development. It recalled its earlier findings in the Gabčíkovo-Nagymaros case, 48 and went a step further by ascertaining that the object of Article 27 of the Statute of the River Uruguay (which Argentina claimed Uruguay had breached) was 'consistent with the objective of sustainable development'. 49 Although this fell short of granting it customary nature, sustainable development is now more than just a concept; it is an objective, and an objective with which specific state conduct (that defined in Article 27) must be consistent. Unsurprisingly, it is an arbitral tribunal rather than the ICJ that has taken the boldest step towards the recognition of a customary status for sustainable development. In the Iron Rhine case the tribunal was of the view that international law today 'require[s] the integration of appropriate environmental measures in the design and implementation of economic development activities', and that this integration requirement means that 'where development may cause significant harm to the environment there is a duty to prevent, or at least mitigate, such harm', which 'has now become a principle of general international law'.
50 By recalling paragraph 140 of the Gabčíkovo-Nagymaros case, the arbitral tribunal also leaves a strong impression that sustainable development and integration of environmental measures in economic development projects are two facets of the same coin, which would also suggest that, on this occasion, the arbitral tribunal did indeed accept the customary nature of sustainable development.
In the absence of clear judicial recognition of its customary nature, one can still test whether sustainable development meets customary requirements which, according to Article 38(1)(b) of the ICJ Statute, are the existence of a general practice (state practice), accepted as law (opinio juris). Whereas traditionally customs come to be formed because the constancy of the conduct of states results in their belief that such conduct has become obligatory, as far as sustainable development is concerned, as well as most modern international environmental law, states first come to believe in the necessity to create the rule, rather than in its existence. For René-Jean Dupuy the creation of a 'wild custom' 51 can result from the will of legal subjects to create a new rule. Negotiation and the adoption and re-adoption of similar rules will eventually lead to the 'impregnation of legal mentalities', 52 and the practice of states thus follows rather than precedes the formation of opinio juris. States' opinio juris on the binding nature of sustainable development can thus result from the wealth of resolutions, declarations, gentlemen's agreements, programmes of action, international and national judicial decisions, national legislation, and conventional provisions referring to it, at least in so far as these formulations are in the form of sufficiently similar legal rules. Clearly provisions relating to sustainable development vary sometimes greatly from one instrument to another. However, there is still an overarching coherence between them as sustainable development is almost always defined as an objective to aspire to. These many legal acts also constitute useful precedents in the formation of a general practice relating to this opinio juris, to the extent that states' conduct is in line with them. States do constantly and generally 53 adopt national sustainable development strategies, report to the Commission on Sustainable Development, design development projects that take into account environmental considerations, and implement environmental impact assessments with a view to achieving sustainable development. Obviously these actions lack uniformity, which is an essential requirement in order for precedents to form meaningful state practice. 54 However, sustainable development itself requires various types of conduct to be adopted, because it is an objective, because it is intrinsically evolutive, and because as an obligation of means it requires a series of different types of effort towards the fulfilment of the objective it lays down. Hence, conduct aimed at achieving sustainable development, even if lacking uniformity, can still form valid precedents constituting evidence of the existence of a general practice of states. Despite clear judicial confirmation, it can thus be concluded that sustainable development, as an objective, already constitutes a principle of customary law, even if this principle is a very general one, with a high degree of abstraction and which requires case by case substantiation.
The Substantive Operation of Sustainable Development as an International Legal Norm A Sustainable Development as an Interstitial Norm?
In a thought-provoking contribution reacting to arguments that it was a customary principle, Lowe offered an analysis of sustainable development's normative character, according to which it cannot be a primary rule but can claim normative status as an 52 element of the judicial reasoning process. For Lowe it is 'a meta-principle, acting upon other legal rules and principles -a legal concept exercising a kind of interstitial normativity, pushing and pulling the boundaries of true primary norms when they threaten to overlap or conflict with each other'. 55 Lowe's interstitial norms operate as modifying norms which 'do not seek to regulate the conduct of legal persons directly', 56 but rather establish the relationship between primary norms (those which regulate conduct). Examples of such norms, alongside sustainable development, include the rule of reason, the balancing of interest, and the reasonable man test, which are 'aspects of the primary rules upon which they are parasitic' but which have 'a vitality beyond any specific primary rule. They are free agents, which may in principle be combined with any other rule, modifying that rule.' 57 As a modifying or interstitial norm, sustainable development may be employed as a standard against which conduct will be measured, and it is as a tool in the hands of judges that it acquires its normativity. It is capable of affecting the outcome of cases by 'colouring the understanding of the norms that it modifies'.
58 On this analysis, sustainable development would be a purely hermeneutical judicial tool, empty of any binding content purporting to regulate legal subjects' conduct.
There is little doubt that sustainable development is perceived as an objective for the international community. It has been qualified as such by the ICJ in the Pulp Mills case, and by the vast majority of treaties referring to it. In many of these sustainable development is directly defined as an objective; 59 in others it is one because states parties undertake to 'promote', 'achieve' or 'reach', 'ensure', 'contribute to', 'favour', or 'work towards' sustainable development. 60 Specific conduct must be adopted in order to reach an objective and certain measures must be put in place. There is indeed little disagreement that sustainable development requires intra-and intergenerational equity as well as the integration of environmental considerations in economic development projects. Consequently, on the one hand, despite sustainable development's flexible and variable content, some core elements remain irrespective of the situation it purports to apply to. As a result, its indeterminate character will be very clearly less than the indeterminate character of what is 'reasonable' (one example of Lowe's interstitial norms). Indeed, the material implications of what is reasonable in the assessment of a delay spent in bringing a claim will bear no relationship to its application for the assessment of measures for the protection of aliens. On the other hand, as 55 an objective, sustainable development aims to regulate conduct. Its primary object is not to regulate the relationship between primary norms; it may have this function, but only as a corollary to its main function. Its primary object is to set an objective to legal subjects, and thus to regulate their conduct. Whether the necessary conduct has been adopted in order to reach this objective can also be tested against the core constitutive elements of sustainable development. Because it is an objective which has a flexible but identifiable material content, at least to some extent, it cannot be a simple accessory to primary rules having a strictly procedural or hermeneutical function. On the contrary, it is capable of regulating and purports to directly regulate conduct and has properly material and direct legal implications. It is a primary norm of international law.
B Sustainable Development as an Obligation of Means
Rules that tend to regulate conduct (Hart's primary rules 61 ) may be of several types. Obligations of means are a familiar category of norms for legal systems derived from Roman law. Unlike obligations of result, which require the achievement of the result defined by the obligation, obligations of means require only the deployment of all possible means to achieve the result, without promising to achieve it. 62 An obligation of means will consequently be breached only when the promised efforts have not been accomplished, since 'what defines the object of the obligation is the tension towards the objective, and not its achievement'. 63 If the subject needs only to endeavour to achieve the result, rather than be under an absolute obligation to reach it, it is because, in the case of obligations of means, the achievement of this result is more unpredictable, and not fully under the subject's control. The obligation thus contains only a duty to employ best efforts, 64 a category of obligations known to international law as 'due diligence' obligations. an obligation to strive or do their best to achieve it. States are thus under a relative rather than absolute obligation to achieve sustainable development; they are not bound to achieve it, but are bound to try to, they are bound to promote sustainable development. There is some indication in case law and codification works that sustainable development should be understood as a relative obligation. In the Ogoni People case the African Commission on Human and Peoples' Rights found that in relation to Article 24 of the Charter states had to adopt reasonable measures inter alia to ensure ecologically sustainable development. 67 The reference to reasonable measures suggests that the obligation is a relative one. This reading is confirmed by the ILA, which explained that:
Sustainability is not an absolute obligation. The varied circumstances of human need and water availability are too complex to allow one to declare an absolute obligation of sustainability. Moreover, in too many situations whether a particular use is sustainable will be highly debatable. Rather than attempt to lay down a theoretically absolute obligation that often will be breached in practice, this Rule identifies an obligation to take appropriate measures to assure sustainability -a due diligence obligation to which States can be expected to conform. 68 Arguably, however, the obligation to promote sustainable development does not fully conform to the structure of a 'due diligence' obligation in terms of the nature of the objective to be achieved. Due diligence obligations are essentially negative obligations, obligations to prevent something from happening, such as damage to aliens' rights or to the environment. Conversely, the obligation to promote sustainable development is intrinsically positive. Legal subjects must adopt measures which facilitate a change to happen; they must create the necessary conditions for a new situation to arise, a situation of sustainable development. The obligation of means to promote sustainable development is accordingly much closer to that of the doctor towards a patient. The doctor must strive to cure the patient, without being able to promise to succeed. He/she must, however, still create the necessary conditions for a new situation to occur: that the patient be cured.
If the object of the norm relating to sustainable development is not to achieve it but to strive for it, then legal subjects are required to adopt conduct promoting sustainable development. As Boyle and Freestone put it, 'although international law may not require development to be sustainable, it does require development decisions to be the outcome of a process which promotes sustainable development'. 69 As an objective, sustainable development must thus influence the decision-making process of legal subjects; they will notably have to try to achieve a balanced decision, taking into account environmental, economic, and social considerations. A number of tools will also help to measure the adequacy of the conduct states adopt in the light of their promotion obligation.
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C Measuring Tools
Whether the requirements of an obligation of means are met is generally assessed in abstracto via comparison of the state's conduct to a 'standard conduct' itself meeting those requirements. In international law, this standard conduct is that which is expected from a good government. The specific circumstances of each case will also be taken into consideration, including the level of development of the state. 70 This will be particularly relevant for evaluating the fulfilment of states' sustainable development obligations, the level of effort expected being in accordance with each state's own capacities. Beyond these general assessment criteria some are specific to the obligation to promote sustainable development. Despite its flexible nature, at a minimum it requires intra-and intergenerational equity as well as the integration of environmental considerations into economic development projects. This means that an identifiable list of measures will normally be expected from states in the fulfilment of their obligation to promote sustainable development; such list will include inter alia precaution, prevention, sustainable use, inclusive decision making, financial and technology transfers, and poverty eradication. But because of sustainable development's variable and intrinsically evolutive nature, this list of measures will vary according to time and circumstances; it will vary and adapt ratione materiae, temporis, personae, and loci.
Although this implies an indeterminate list of measures that must be adhered to, some of those have already been singled out by international judges. The Iron Rhine arbitral tribunal closely associated sustainable development with the principle of integration, and added that this principle required the prevention and mitigation of environmental damage when undertaking an economic development project, thus suggesting that to ensure sustainable development a state will have to prevent and mitigate damage to the environment. 71 The ICJ also suggested in the Pulp Mills case that sustainable development implies the cooperation of the parties in the prevention of environmental damage. After stating that the use of the river should 'allow for sustainable development' it then read the Gabčíkovo-Nagymaros judgment as if the duty of the parties to find an agreed solution was connected to sustainable development, and added that 'it is by cooperating that the states concerned can jointly manage the risks of damage to the environment'.
72 Ultimately, this indicated that beyond the duty to prevent environmental damage, sustainable development also includes a duty to cooperate.
The range of measures that states must conform to in order to fulfil their obligation to promote sustainable development may also be more circumscribed in treaty law, i.e., when it is the object of a conventional obligation. This is because the parties to the treaty may choose to reduce the indeterminate nature of the types of conduct expected by specifying a range of standards to be conformed to. The Kyoto Protocol thus provides in its Article 2(1)(a) that in order to promote sustainable development 70 See ILC's 'Draft Articles on Prevention,' supra note 64, at 154-155 which interestingly bases itself on principles 11 and 23 of the Rio Declaration to justify such differentiation. 71 See supra sect. 2B. 72 Supra note 47, at paras 75-77. the contracting parties listed in annex I shall '[i]mplement and/or further elaborate policies and measures in accordance with its national circumstances, such as' inter alia the enhancement of energy efficiency, the promotion of sustainable forms of agriculture, or the use of new and renewable forms of energy. Another example is the Barcelona Convention for the Protection of the Mediterranean, which in its Article 4(3) provides that in order to protect the environment and contribute to sustainable development the parties shall according to their capabilities apply the precautionary principle; the polluter pays principle; undertake environmental impact assessments; promote cooperation; and promote the integrated management of coastal zones.
Sustainable development thus imposes an obligation of means on legal subjects, an obligation to strive to achieve or promote it. The measuring tools for evaluating the fulfilment of this obligation will vary according to the circumstances of each case, but the essential conceptual content of sustainable development requires that, at a minimum, states will have to integrate environmental considerations into economic development projects, prevent damage to the environment, and cooperate in doing so. Additionally, conventional obligations relating to sustainable development may constrain state conduct further by specifying the measures that will need to be adopted in fulfilment of their obligation. Finally, sustainable development may also exert its influence upon the interpretative process.
The Interpretative Function of Sustainable Development
The objective of sustainable development as a primary rule of law may be referred to by the judge in the interpretation of other customary or conventional rules. It is well recognized that judges in interpreting a rule may rely upon other rules so long as they are relevant.
73 Sustainable development may thus have a hermeneutical function whether as a customary principle or as a conventional rule, and its characteristics make it a particularly useful interpretative tool. The more flexible and vague the content of the rule used as a hermeneutical reference, the wider the margin of appreciation for the judge in determining the sense of the rule interpreted. Because sustainable development is a notion the content of which varies, its elasticity grants the judge an appreciable degree of liberty, authorizing value, or circumstantial choices to be made. It is therefore a valuable hermeneutical tool weighing upon the interpretation of other rules.
A Sustainable Development as an External Hermeneutical Reference
Beyond sustainable development's natural interpretative function when it is included in either the preamble or the material provisions of the treaty to be interpreted, 74 EJIL 23 (2012), 377-400 absent a conventional reference it may still inform treaty interpretation, since, according to Article 31(3)(c) of the Vienna Convention on the Law of Treaties, 'any relevant rules of international law applicable in the relations between the parties' must be taken into account in the interpretative process. Accordingly, as a principle of customary international law or as an extraneous conventional rule, sustainable development can influence the interpretation of treaty provisions as long as it is relevant for such interpretation and applicable in the relations between the parties. 75 The impact of an interpretative reference to sustainable development via Article 31(3)(c) remains however unclear. Sands, commenting in the WTO context, is of the view that it means that a conventional provision 'is to be interpreted consistently with general international law, and . . . the customary rule is to apply unless it can be shown that such application would undermine the object and purpose of the WTO system'. 76 The conclusions of the ILC's Study Group on the fragmentation of international law remain however much more elusive, perhaps to preserve the judge's margin of appreciation. 77 Lastly, the usefulness of Article 31(3)(c) in allowing sustainable development to play a role in treaty interpretation may be further limited by the principle of 'contemporaneity', according to which a treaty must be interpreted in the context of the law applicable at the time of its conclusion. 78 That is unless the parties agree otherwise and decide to allow the interpretation of the treaty to follow modern legal developments.
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B Sustainable Development and Evolutive Interpretation
The parties to a convention may choose to include 'evolutive' terms in the treaty. By doing so they open the treaty to a dynamic or 'evolutive' interpretation, i.e., to an interpretation in the light of the law in force at the time of the dispute, in the light of current norms of international law, and not just of the law in force at the time of the conclusion of the treaty. 80 The opening up of the agreement by the inclusion of evolutive terms will allow the judge, through a 'mobile reference', 81 to determine the sense of conventional provisions consistently with current norms of international law that did not necessarily exist at the time of its conclusion, and may go as far as allowing the incorporation of such norms into the treaty. 82 By its very nature sustainable development is an evolutive proposition. As an objective it implies constant and continuous efforts; at the same time, what is seen as sustainable will change over time, and according to physical, social, environmental, economic, scientific, or other evolutions. The inclusion of sustainable development in a treaty thus necessarily opens that agreement up to its potential evolutive interpretation.
The Shrimp-Turtle case is an excellent example of the Appellate Body using sustainable development as a legitimizing factor for evolutive treaty interpretation. The drafting history of Article XX(g) GATT indicated that the term 'exhaustible' natural resources was associated with non-living resources, 83 thus a priori excluding sea turtles from its protection. However, for the Appellate Body, the words of Article XX(g) 'must be read by a treaty interpreter in the light of contemporary concerns of the community of nations about the protection and conservation of the environment '. 84 And that is because the WTO Agreement preamble showed that its signatories 'were, in 1994, fully aware of the importance and legitimacy of environmental protection as a goal of national and international policy' as this preamble 'explicitly acknowledges "the objective of sustainable development"'.
85 Sustainable development thus justifies exhaustible natural resources being interpreted in the light of contemporary environmental concerns and modern scientific knowledge, especially as it was 'the perspective embodied in the preamble' that led the Appellate Body to conclude that 'the generic term "natural resources" in Article X(g) is not "static" in its content or reference but is rather "by definition, evolutionary"'. 86 Ultimately, current rules of international environmental law and modern biology indicated that the term exhaustible natural resources could not be restricted to non-living resources and had to be read as including sea turtles. Because of its evolutive nature sustainable development thus authorized the evolutive interpretation of Article XX(g).
C Sustainable Development and Conflict of Norms
Since at a minimum sustainable development requires the integration of environmental considerations into economic and social development projects it will also be a useful tool for judges to resolve disputes where such considerations and related legal norms are in tension. In these circumstances, reference to sustainable development will allow a balancing exercise to be carried out, and it will work as a criterion for solving a conflict of norms, a rule of conflict resolution. It is this role that the ICJ attributes to sustainable development in Gabčíkovo-Nagymaros. In that dispute Hungary was mainly motivated by environmental concerns (the impact of the construction of the dams), whereas Slovakia wanted to carry out a project fuelling economic development. For the Court, since sustainable development 'aptly expresses' the need to reconcile economic development with protection of the environment, the parties had to find an agreed solution to give effect to the Treaty. In doing so they needed to 'look afresh
D Sustainable Development and the Redefinition of Conventional Obligations
Sustainable development can finally be used in the interpretative process to assist in the redefinition of conventional obligations. This is arguably its most controversial hermeneutical function as it may lead to treaty revision. When this is the result of a decision by the parties to the agreement it is perfectly legitimate, but it is less so when this decision is made by the judge. In the Gabčíkovo-Nagymaros case, the need to reconcile economic development and environmental protection expressed by sustainable development meant that the scope of old treaty provisions had to be renegotiated by the parties to make them compatible with current standards. 95 The Court decided that conventional obligations had to be redefined, yet this conclusion was acceptable as it remained the parties' responsibility. In the Pulp Mills case the ICJ also went as far as to redefine the terms of Article 27 of the Statute of the River on the basis of sustainable development, although this did not lead to immediate legal consequences. Article 27 provides that 'the right of each Party to use the waters of the river . . . shall be exercised without prejudice to the application of the procedure laid down in articles 7 to 12 when the use is liable to affect the régime of the river or the quality of its waters'. Unsurprisingly for a treaty concluded in 1975, this provision makes no mention of sustainable development, yet for the Court it is this objective that it conveys. Indeed, in the Court's view, Article 27 'reflects . . . the need to strike a balance between the use of the waters and the protection of the river consistent with the objective of sustainable development' and adds that it 'embodies this interconnectedness between economic development and environmental protection that is the essence of sustainable development'. 96 Thus not only does the Court read sustainable development into Article 27 but it also redefines the meaning of this provision the implementation of which must now be consistent with this objective; thus in effect revising the Treaty. However, the Court fell short of deciding, despite Argentina's arguments, whether Article 27 had been breached. The Iron Rhine tribunal went a step further and arguably relied on sustainable development to 'revise' the treaty, and this time with very substantial legal consequences. By deciding that the reactivation works fell under Article XII, the arbitrators should have concluded that the costs were to be borne by Belgium. Yet, it is on the basis of the need for integration of environmental and economic concerns, as embodied by sustainable development, that the tribunal decided to set aside the terms of Article XII and redefine it to mean that the costs should be shared between the parties. It thus went through extensive interpretative circumvolutions to conclude that Article XII was applicable only to then revise the consequences clearly attached to the Article, and apply its own solution to the repartition of costs.
